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0 OFFICE OF THE ATTORNEY GENERAL OF TEXAS
k‘f AUSTIN

Q

GemaLp C+ MANK

ATTORNEY GENERAL

Geme, Fish & Oyster Commiasion
Austin, Texas

Attention: Mr. William J. !uckor,

Phm s mnade £ e Mo emeamd s /\
BATCCUVLYE DUUL‘U wr;

gentlemen: Opinion ¥o. 0-§3R9

Re: Does 11\9, Acts, A6th

in state 1 fer right
o\ sell shell,

~il0d by the

We have your letter th which resda as follows:
"gnclosed 1is

Oyster Commis

shell, wmuds doposit the revenues

Gravel Fund to De
operations of this

e, ve call your attention to
¢ last and previous legislatures for

g’ on April 9, we hope that you may give
y that date on the qQquestion of whether
the Game, riah and Oyster Commission is authorired to
dispose of sand, shell, mudahell and gravel and de-
posit the receipts obtained therefrom in the 8and,

Xhell and Gravel Fund to be used for the purposes
provided by law and as appropriated.”

HO COMMUMNICATION IS TO BE CONSTRUED A% A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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For many years the Game, Fish & Oyster Commission has
sdministered the sale of all msrl, gravel, sand, shell and mud-
shell from all state-owvned waters, under the authority of Chapter
3, Title 67, Article 4051, et seq., Revised Civil Statutes of
Pexas, 1925, Your question is whether this authority might have
peen transfereed to the 8chool Land Board by House Bill Xo, 9,
Acts 1939‘ 42nd Legislature, vhich confers upon said Board the

r of "leasing of the minersl estate in river-beds and chan-
nels and islands, lakes and bays within the tidewater limits and
the bed of the sea belonging to the 3tate of Texas." We believe
the ansver to this question is not to be found in court decisions
gonstruing the phrase "mineral estate” as the same may have been
used in deeds of conveyance, but rather in the legislative intent
as reflected by the several enactments under consideretion and
thelir legiaslative history. These queations have been extensively
discussed in the ahle brief subtmitted to you by Mr. W. P. Hsmwblen,
vhich you attached to your lstter. We agree with the reasoning
and conclusions of sald brief and take the liberty of incorporat-
ing it in our opinion

“shis is in reply to your inquiry as to wvhether,
under the present law, the Game, Fish & Oyster Com-
missioner has the authority to sell marl), gravel,
sand, shell or mudshell situated in bazs, rivers, etc.
of the state, as provided in Articles 4016, et =eq.,
Revised Statutes 1925, or vhether said statutes have
been impliedly repealed by Articles 542le-3 (passed
by the 1939 Legislature). The latter statutory pro-
vision provides that the 'mineral estate' in river-beds
and channels and in areas within tidewater limits, in-
cluding lakes, hays, etc., are set aside and dedicated
to the permanent school fund, and jurisdiectlion there-
over shall be exercised by the School Land Board creat-
ed by said 1939 Amendment. If shell 1s & 'mineral!
within the meaning of auch amended statutes - particu-
larly Article 542lc-3, 1939 - then it wvould seem that
the Game, Fish & Oyster Commisshner Aoes not have the
right to sell shell es he has customarily done under
Article ¥053d, Revisad Rtatutes 1925,

"ro determine whether or not the 1939 Amendment
to Article 5421c-3 had the effect of impliedly repeal-
ing the statutes authorizing the Game, Figh & Cyster
Commissioner to sell shell, etc., will require an in-
vestigstion of the statutes in question for the purpose
of determining the intention of the legislature in
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passing the recent amendment. This intention of the
legislature can, it is believed, be established by
a consideration of the folloving general atatutory
provisions on the subjeots involved.

"A study of the existing statutory provisions re-
fleots that the Legislature in 1925 (Title 67, Artiec-
les 4016 et seq.) created the (Jame, Fish & Oyster Com-
missioner and set out his duties and povers, among
vhich were an exercilse of jurisdicticn over the use or
taking of marl, shell, mudshell, etc. from lakes, and
bays owmned by the State. An elaborate set of statutes
vere passed charging the Commisasicner vith detailed
duties as to the enfofecement of our game lawvs and the
conservation of our wild and marine life. The duty of
enforcing the oyster laws, granting permits for oyster
beds, lssuing licenses for removing oysters from oyster
beds, etc., vas given the Commissioner. Article 4051
specifically provides, among other things, that all
shell, mudahel) or gravel located on the bottom -of any
lake, bay, etc., belongs to the State and are placged
under the ‘'management, controcl and protection of the
Commissioner,' and that none of same shall be 'purohased,
taken avay or destroyed, except as provided herein, nor
shall any oyster beds or fish hatcheries within the ter-
ritory included herein be destroyed, except as herein
provided.' Article X052 expressly invests the Commis-
sioner with all povers and authority necessary to carry
into effect the provisions of Fitle 67, as vell as full
charge and dliscretion over all matters pertaining to
the sale, taking or distributing of 'marl, sand or gravel
of commercial valus, etc.' Article 2053 provides that
anyone desiring to purchase gravel, shell or mudahell, or
othervise operate within the wvaters under the jurisdic-
tion of the Commissioner shall file an application there-
for which may be granted only &fter the Commissioner is

satisfied that the removal thereof will not injuriously
r affect any oysters, oyster beds or reefs, fish inhabit-

ing waters, ete. Artiole 40534 authorizes the Commission-
er, with the spproval of the Governoer, to sell marl,
shell, etc., upon such terms and conditions as he may
deem proper, But Tor niot less than &g per ton, and that
‘the proceeds arising from such sales shall be tranamit-
ted to the State Treasurer and be credited to a special
fund hereby created to be known as the Sand, Gravel and
8hell Pund of the State, etc.'
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"It is apparent that the foregoing statutory
provisions contemplate that the sale of marl, gravel
and mudshell from the bay shall be made upon such
terms and under such cirocumstances as will not, in
the opinion of the Commissioner, injure the oyster
beds and marine life of the bay, and that the funds
received from the sale thereof shall be used for pur-
poses of enforcement of sand, shell and gravel laws
and in the establishment and maintenance of fish
hatcheries.

"In determining vhether the above statutory pro-
visions are impliedly repealed by the 1939 Amendments
to Articles 5421 et seq., particularly as applied to
the authority of the Game, Fish & Qyster Commissioner
to sell shell from the bay, it might be helpful to in.
veastigate the numerous statutory provisions of which
Article 5421C-3 is a part.

TArticle 5421C-3 et seq. (passed in 1939), and
the originsl statutory provisions amended therebdy are
a part of Title 86 dealing with 'public landa' wvhich
title contains numercus statutory provisions creating
the Commissioner of the General lLand Office and setting
forth his duties and povers. It includes Chapter &,
dealing with 'oil and gas' and the production thereof
from public ovned lands., Chapter 6 deals with patents
issved by the 3tate, and Chapter 7, of vhich the Amend-
ment in qQuestion 1s a part, contsins ‘general provi-
sions' vhich create the permanent school fund, univer-
sity fund, and asylum fund. It i= interesting to knovw
that Article 5416 excepts from the unappropristed pub-
lic domain granted Lo the permanent school fund of the
state 'that included in lakes, bays and 1slands along
the Gulf of Mexico within tidewater limits.'

"It seems to me that all of Title 86, covering
public lands, deals with the fee title and oil and gas
leases on state owned lands, and that if the Legislature,
in passing Article 5&21C-3 (1939), had intended to in-
clude in the term 'mineral estate,' the marl, shell and
mudshell in bays and all areas within tidewater limits,
1t would have said so. Article 5353 (passed or re-
enacted by the 1925 codification whiech included, of
course, the above statute dealing with the Game, Fish
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& Oyster Commissioner) specifiocally covers 'Gulf
Lands' and provides that the Land Commissiocner shall
have the right to lease for 'oil end gas' the bays,
etc., located within the tidevater limits. Article
5421C, Section 8 (also passed by the 1939 Legislature)
provides that the tidevater area 'shall de subjest to
lease by the Commissioner to any person, firm or corp-
oration for the production of minerals, except gold,
silver, platinum, cinnadbar, and other metals that may
be therein or thereunder, ete.' in accordance with the
grov%sions of Article 5353, et seq. {(Revised Statutes
925).

"It is clear to me that the provisions pregeding
Article 5421C {(some of vhich wers passed by the 1929,
1931 and 1933 Legislatures) deal with o1l and gas leases,
and that wvhen the Legislature used the term 'mineral
estate' in Article 54210-3, it meant oll and gas, and
not marl, shell or mudshell vhich are comprehensively
covered by Title 67 (Article 4016, et seq.) dealing
wvith 'Fish & Oyster Commission.' I think this construec-
tion is supported by the jurisdiction heretofore as-
sumed by the Game, Fish &k Oyster Commission over the
sale of shell, and also by the development or history
of the oil and gas industry in the coast area up to
1939. The purpose of the 1939 Amendment (Article 542le-
3) vas merely to set aside to the permanent free school
fund the minerals (o1l and gas) in the river-beds and
channels vithin the tidewater aress, and to abolish the
Board of Kineral Development (created by the 43rd Legis-
lature in 1933) by creating the School Land Board.

“In addition to the foregoing reasons, which are
based upon a consideration of the general statutory pro-
visions on the subjects in question, there are the fol-
ﬂ lowving additional reasons vhy 'mineral estate' as used
in Article 5421c-3 {passed by the 1939 Legislature),
should not be construed to mean marl, shell or mudshell
located in the bay or tidewater aress, to-wit:

| ®1. Section T of the Amendment, Article 5%21c-3,
sets out the suthority of the Bchool Land Boards it pro-
vides that the Board ashall adopt rules of procedure and
regulations for the zale and leasing of the aress 'in-
aluded herein not inconsistent with this Act amd cother
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lawvs on the subject, for the sale and leasing of
school and asylum lands and the 10"%2% of the mineral
estate in river-beds and ¢ eis and lslands, lakes
ahd bays vithin tidevater limlits and the bed oI the
sea belonging to the State of Texas.' The amendment
neither expressly, nor by inference, sets out any man-
ner or method by which shell, etec. could be scld; the

preceding sections of Article 5421c speak only of oil
and gas leases and the royalty which the state shall

I receive thereunder.
"2, 7o hold that the statutes providing that the
gale of shell, etc. shall be made by the Game, Fish &
Qyster Commissioner, and that the funds therefrom ap-
plied to a particular purpose, vwere impliedly repealed!
by the Amendment in question would, it is believed,
disrupt the vhole purpose of the Game, Fish & Oyster
lavs, rob the Commission of much of its operating rev-
| snues without providing for a board or commission to

perform many of its existlng duties.

"3, It is well established by the suthorities
that & special lav {such as Title 67 dealing with the
Game, Fish & Oyster Commissioner) is not repealed by a
subsequent general law unless it is expressly so stated
or intended. Sullivan ve. Gaelvestom, 17 8. W. (2d)
478, Affm., 34 S. W. 808; Burkhart vs. Brazos River
etc., 42 8. W. (2d) 96; Paul va. State, 106 S. V. 4i8;
Andrees vs. City of Beaumont, 113 8, W. 614, et seq.

"§. It is also & genersl rule of statutory con-
struction that repeals by implication are not fevored,
and thet & subsequent act will be reconciled whenever
possible, Miller vs., SBmith, 65 8. W. (24) %17; Ellis
vs. Holcombe, 69 S. W. (24) %49; Winterman vs. McDonald,
102 8, W. (2d) 167; Meek vs. Wheeler, 125 8. W. (24)
331, and Statutes Key ¥o. 159."

You are advissed that in our opinion, the author ty of the
Qame, Pish & Oyster Commission to adninister the sale of marl grc"l,
saAd, shell and mudshell under the provisions of Chapter 3, ritle 67,

Article 1051, et saqQ., Revimed Civil gStatutes of Texas, 1625, is

g;;npairad and unaffected by House Bill Ko. 9, Acts 46th Legislature,
9.

Yours very truly
ATTORNEY GENERAL OF TEIAS

Assistant




